General Terms and Conditions of Sale and Delivery ATC GmbH

§ 1 General stipulations, scope

1.

3.

These General Terms and Conditions of Sale shall
apply to all business relationships of ATC GmbH (re-
ferred to in the following as: “ATC”) with its custom-
ers (referred to in the following as: the “Customer”).
The General Terms and Conditions of Sale shall only
apply if the Customer is a business person, a legal
entity governed by public law or a special asset gov-
erned by public law.

The General Terms and Conditions of Sale shall apply
in particular to contractual agreements pertaining to
the sale and/or the supply of moveable objects (re-
ferred to in the following as: “goods”) without prej-
udice to whether ATC manufactures the goods itself
or purchases such with suppliers (§§ 433, 651 of the
German Civil Code (BGB)). The General Terms and
Conditions of Sale also apply in their respective ver-
sion as a framework agreement including for future
agreements pertaining to the sale and/or supply of
goods with the same customer without ATC having
to make reference to such once again in every indi-
vidual case.

The General Terms and Conditions of Sale of ATC
apply exclusively. Any deviating, contrary, additional
or amending general terms and conditions of the
Customer shall not be part of the supply and busi-
ness relationship and hence not part of an agree-
ment with ATC.

Declarations and notifications of legal importance
that are to be issued by the Customer to ATC before
and/or after conclusion of an agreement (for exam-
ple, the setting of deadlines, notices of defect, decla-
rations of withdrawal from the agreement or reduc-
tion in price) must always be in writing to be effec-
tive (data transmission by e-mail or telefax shall be
deemed to suffice). This also applies to changes and
amendments of the contractual covenants and
agreements.

§ 2 Conclusion of the Agreement

1.

2.

October 2017

The offers of ATC — in particular with respect to the
conclusion of agreement and with regard to quanti-
ty, price and delivery period — are subject to change
and non-binding. This is also the case if ATC has pro-
vided the Customer with a catalogue, technical doc-
umentation (for example drawings, plans, estimates,
calculations, references to DIN standards), other
product descriptions or documents — including in
electronic form — pursuant to which ATC retains title
and copyrights.

The order of goods by the Customer shall be deemed
to constitute a binding contractual offer. An order
shall only be deemed to be valid after written con-
firmation of order is issued or upon the delivery of
the goods to the Customer as agreed upon (ac-
ceptance).
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3. This acceptance is subject to a suspensive condition

(§ 158, section 1 of the German Civil Code): it shall
only become effective if the export control laws of
the Federal Republic of Germany or the European
Union do not (any longer) stipulate a contractual
prohibition for this legal transaction and the approv-
al(s) required for this legal transaction has/have
been issued. The parties do explicitly not agree on
retroactivity (§ 159 of the German Civil Code).

§ 3 Delivery period and delay in delivery

1. The delivery period shall be individually agreed upon

or stated by ATC upon acceptance of the order. The
stated delivery period shall be deemed to constitute
an approximate period of time subject to the proviso
that all obligations of the Customer to cooperate in
the execution of the agreement have been fulfilled
and that input material of flawless quality has been
supplied in due time.

If ATC is unable to meet expressly agreed-upon,
binding delivery periods in cases of force majeure or
for other reasons for which ATC is not responsible,
delivery periods shall be extended — including during
delay — by the period for which such events have an
impact. Cases of force majeure shall in particular be
deemed to include war, epidemics, unrest, earth-
quakes, flooding or other natural disasters, national
and company-related strikes as well as measures
taken by civil and military authorities.

. ATC shall inform customers about delays in delivery

periods without undue delay and at the same time
inform them about the probable new delivery peri-
od. If performance is not possible within the new de-
livery period, either, ATC shall be entitled to with-
draw from the agreement in whole or in part; any
counterperformance already rendered by the Cus-
tomer shall be reimbursed without undue delay.

. The commencement of delay in delivery shall be

based on statutory provisions. At any rate, admon-
ishment by the Customer shall be necessary. Claims
to damages for delay in delivery shall be limited to
5% of the invoice value of the products owed, with
whose delivery ATC is in delay, with the exception of
wilful intent or gross negligence. This shall not affect
the rights of the Customer under § 10 of these Gen-
eral Terms and Conditions of Sale and ATC'’s statuto-
ry rights.

§ 4 Delivery, transfer of risk, delay in acceptance

1. Delivery shall be carried out ex works (ex works,

Incoterms 2010). If so requested by and at the ex-
pense of the Customer, the goods shall be sent to
another location. If nothing to the contrary has been
agreed upon, ATC shall be entitled to determine the
manner of sending the goods itself. ATC is also enti-
tled to effect partial deliveries on a reasonable scale.

. The risk of accidental loss and deterioration shall be

transferred to customer upon notification that the
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goods are available for provision. When sent the risk
of accidental loss and accidental deterioration of the
goods shall be transferred upon the handover of the
goods to the forwarding agent, the shipping agent or
any other person commissioned to send the goods. If
acceptance has been agreed upon, this shall be
deemed to apply to the transfer of risk.

If the Customer is delayed in pronouncing ac-
ceptance, if goods made available to be picked up
are not picked up without undue delay, if the Cus-
tomer fails to act to cooperate or if delivery is de-
layed for any other reason for which the Customer is
responsible, ATC shall be entitled to store the goods
and/or to demand compensation for the damage it
incurs as a result including additional expenses (for
example, storage costs). While setting off additional
claims, ATC can demand lump-sum compensation in
the amount of 0.1% of the invoice value per calendar
day commencing with the delivery deadline or in lieu
of any delivery deadline upon notification that ATC is
prepared to ship the goods. This shall not affect the
right to demonstrate that greater damage has been
incurred as well as statutory claims.

§ 5 Prices and terms and conditions of payment

1.

October 2017

If nothing to the contrary is agreed upon in individu-
al cases, the prices that currently apply at the point
in time when the agreement is concluded shall apply
ex warehouse plus statutory value-added tax and
solely packaging. If the current prices of ATC change
by the point in time of delivery, ATC shall be entitled
at the point in time of delivery to demand current
prices from the customer. If ATC exercises this right
to an increase in prices, the customer shall be enti-
tled to withdraw from the agreement within a peri-
od of 10 working days following declaration of said
price increase. This right to withdraw from the
agreement shall not apply to framework supply
agreements.

In agreeing upon the shipment (§ 4, section 1), the
Customer shall bear the transport costs ex ware-
house and the costs of transport insurance that may
be desired by the Customer. The Customer shall bear
the costs of any customs tariffs, fees, taxes or any
other public levies and taxes. Transport packaging
and all other auxiliary transport resources shall not
be taken back by ATC if nothing to the contrary has
been expressly agreed upon. Such shall become
property of the Customer and charged to the cus-
tomer in a reasonable scope. Pallets are excepted
from this.

The price for deliveries shall be due and payable
within 30 (thirty) days after the day when the invoice
is received and after delivery or acceptance of the
goods with the reservation of any agreements to the
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contrary. ATC shall always be entitled to demand a
reasonable prepayment.

The Customer shall be deemed to be in delay upon
the expiry of the aforementioned payment period.
During the period of delay the purchase price shall
incur interest on delay at the statutory rate applica-
ble. ATC retains the right to claim additional damage
due to delay. This shall not affect the claim to com-
mercial maturity interest (kaufmdnnischer Fillig-
keitszins) (§ 353 of the German Commercial Code).

If there is a delay in delivery for reasons for which
the customer is responsible and ATC stores the
goods, these shall be deemed to have been deliv-
ered 5 working days since the commencement of
storage in the meaning of § 5, section 3 of these
Terms and Conditions and can be charged in the full
amount. The same shall apply in the event that a
customer announces call-up of a certain quantity of
goods (so-called forecasts), but leaves the exact time
of delivery unspecified. ATC may send the goods to
the customer following expiry of 10 weeks after an-
nouncement of call-up of the goods or, alternatively,
store the goods and charge the customer for the
goods in accordance with § 5, section 3 of these
Terms and Conditions. The same shall furthermore
apply to input material purchased on the basis of a
forecast.

The Customer shall only be entitled to set-off or
retention of amounts to the extent that its claims
have been established by a court of law or govern-
ment authority or are undisputed.

§ 6 Reservation of title

1.

2.

ATC reserves title to the goods sold until complete
payment of all current and future receivables such
are based on the agreement and the ongoing busi-
ness relationship (secured receivables). If the reser-
vation of title has not been effectively agreed upon
as a result of national or international provisions, the
customer shall be obligated to effect payment of col-
lateral having the same value to ATC. If in spite of
being called upon by ATC the customer fails to pro-
duce such collateral within 15 working days of the
point in time when ATC makes such demand, ATC
shall be entitled to withdraw from the agreement
and may demand the entire goods be handed over.

The goods subject to reservation of title may not be
pledged to third parties or placed as collateral until
complete payment of the secured receivables. The
Customer shall notify ATC in writing without undue
delay if and to the extent third parties gain access to
goods belonging to ATC. The customer shall keep the
goods that are subject to ATC's reservation of title at
its own expense and insure them against loss or
damage. In addition, ATC may demand that the
goods subject to reservation of title be handed over
even without advance declaration of withdrawal
from the agreement.
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3.

In the event that the Customer acts in violation of
the agreement, in particular fails to pay the price
due, ATC shall be entitled to withdraw from the
agreement under statutory provisions and/or to de-
mand that the goods be handed over as a result of
the reservation of title. The demand that the goods
be handed over does not at the same time include a
declaration of withdrawal. ATC shall be entitled, ra-
ther, to merely demand that the goods be returned
and reserve the right to withdraw from the agree-
ment.

The Customer is entitled to resell and/or process the
goods subject to reservation of title in regular busi-
ness commerce. In this case, the following provisions
shall apply in addition:

a. Reservation of title shall cover the products
that come about as a result of processing, mix-
ture or linkage of the conditional goods in their
full value, whereby ATC shall be deemed to be
the manufacturer. If in the case of processing,
mixture or linkage with goods of third parties
such third parties retain title, ATC shall acquire
co-title in the ratio of the invoice value of the
goods that have been processed, mixed or
linked. Otherwise the product that is created
shall be treated equal to the goods delivered
with subject to the reservation of title.

b. The Customer cedes as collateral to ATC any re-
ceivables from third parties that come about
through further sale of the goods or the prod-
uct as a whole or in the ratio of the possible co-
title of ATC in accordance with the above sec-
tion. ATC accepts such cession. The obligations
of the Customer laid down in section 2 shall al-
so apply with regard to the ceded claims.

c. In addition to ATC, the Customer shall be enti-
tled to collect the receivable. ATC shall be obli-
gated to refrain from collecting the claim as
long as the Customer meets its payment obliga-
tions towards ATC, does not fall into arrears on
payment, no application has been filed for the
opening of an insolvency proceeding and there
are no other deficiencies with regard to the
performance capability of the Customer. If this
is the case, however, ATC may demand that the
Customer disclose the receivables ceded and
their debtor, that it provide all information re-
quired for collection, hand over the documents
relating thereto and notify the debtor (third
party) of such cession.

d. If the realisable value of the collateral exceeds
the receivables of ATC by more than 10 per
cent, ATC shall release collateral if so requested
by the Customer and as ATC sees fit.

§ 7 Warranty claims by the Customer

1. Statutory provisions shall apply to the rights of the
Customer in the event of material and legal defects
October 2017
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if nothing to the contrary is stipulated in the fol-
lowing.

The foundations for liability for defect of ATC is
exclusively the contractual agreement concluded
on the quality of the goods. Product descriptions
and technical descriptions and technical docu-
ments as well as specifications which are part of
the individual agreement shall be deemed to con-
stitute agreements on the quality of goods. ATC al-
so retains the right to undertake any changes in
the form and/or design of the goods that are nec-
essary and/or expedient for legal or substantive
reasons after conclusion of the agreement as well
if the goods are not subject to significant change
and not reasonable to expect of the customer.
Such changes shall be deemed to be part of the
agreed-upon condition of the goods without any
additional declaration by the parties to the agree-
ment.

Claims for defect on the part of the Customer shall
be subject to the requirement that the Customer
has met its statutory requirements to inspect the
goods and issue complaints. If a defect is found in
the inspection or later, ATC shall be notified hereof
in writing without undue delay. Independently of
this obligation to inspect the goods and issue com-
plaints, the Customer must provide notice in writ-
ing of visible defects within one week after delivery
(including for incorrect delivery or insufficient de-
livery), whereby such notice shall be deemed to be
in due time if notification is sent out within a peri-
od of one week. If the Customer fails to perform
the due inspection and/or notice of defects, liabil-
ity for the defects which are not notified is exclud-
ed.

If the object delivered is defective, ATC can first of
all decide whether subsequent fulfilment should
be performed through elimination of the defect
(subsequent improvement) or through the delivery
of an object free of defect (replacement delivery).
This shall not affect the right to refuse subsequent
fulfilment under statutory prerequisites. If the de-
fect is due to a product supplied by an upstream
supplier, ATC may meet the warranty claims that
are being asserted as it sees fit by transferring its
own claims to warranty towards the upstream
supplier. There shall only be additional warranty
rights against ATC in such cases if the attempt to
satisfy claims against upstream suppliers through
the court has remained unsuccessful.

The Customer shall provide ATC the time and op-
portunity required to perform subsequent fulfil-
ment as owed and access to goods that the Cus-
tomer has complained about for testing purposes
and shall make possible subsequent improvement
work. Subsequent improvement shall not be
deemed to mean either the dismantling or the re-
mounting of the objective object.
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6. The expenses required for the purpose of testing
and subsequent fulfilment, in particular transport
costs, road charges, work and material expenses
(not dismantling and remounting costs) shall be
borne by ATC if a defect is indeed present. If the
Customer’s demand for rectification of the defect
turns out to be unwarranted, however, ATC may
demand that the Customer compensate it for the
costs that it has incurred.

7. If the Customer is entitled by law to rectify the
defect and demand compensation from ATC for
the expenses which are objectively required in ur-
gent cases, for example a danger is caused to safe-
ty of personnel or to prevent excessive damage,
ATC shall be notified without undue delay and if
possible in advance about any such efforts by the
Customer to rectify defect itself. There shall be no
right on the part of the Customer to rectify defect
itself if ATC would be entitled to refuse to perform
respective subsequent fulfilment under statutory
provisions.

8. Claims on the part of the Customer to compensa-
tion or to damages as a result of expenses incurred
in vain shall only apply in accordance with the stip-
ulations of § 10 and are otherwise ruled out. In
particular, ATC shall not assume any guaranty obli-
gations towards the customer going above and
beyond the liability claims laid down herein.

§ 8 Adherence to statutory provisions under law
governing export controls

1. The obligation on the part of ATC and the party
receiving the goods to fulfil an agreement shall be
subject to the proviso that the execution of the
agreement is not prohibited or negatively affected
by applicable export-control provisions of the Fed-
eral Republic of Germany or the European Union.

2. In addition, this obligation is subject to the proviso
that the execution of an agreement is not prohibit-
ed or negatively affected by other applicable provi-
sions under export-control law.

3. Should trade policy or other factual or legal devel-
opments emerge, that an agreement or certain
performances owed under an agreement are or
will become subject to government approval or fall
or will fall under a prohibition ban, the parties shall
be obligated to consult over alternative contractual
designs with the aim of adopting an amendment to
the agreement by mutual agreement.

§ 9 Exclusion of liability for damage incurred in
connection with export-control law

An agreement shall be deemed to be null and void if it
relates to a legal transaction that is prohibited under
applicable law in the Federal Republic of Germany (§
134 of the German Civil Code) and shall be provisionally
invalid to the extent that it relates to a legal transaction
that requires an approval (§ 15 of the German Act

October 2017 page 4 of 6

Against Restraints of Competition — AWG). Notwith-
standing provisions to the contrary in this agreement,
ATC shall not be liable for damage, losses or any other
costs that emanate from adherence to applicable ex-
port-control provisions of the Federal Republic of Ger-
many or the European Union including, but not restrict-
ed to those which

a.

emanate for this legal transaction from a negligent
or unrecognised contractual prohibition or an ap-
proval of the agreement that is not received under
applicable export-control provisions of the Federal
Republic of Germany or the European Union as long
as failure to obtain approval is not due to the wilful
intent or gross negligence of a party,

lead to the execution of the agreement being pro-
hibited or negatively affected by applicable export-
control provisions of the Federal Republic of Ger-
many or the European Union,

emanates from delays as a result of government
approval obligations and/or comparable procedures
that have not been caused by a party acting with
wilful intent or in a grossly negligent manner.

§ 10 Other liability

If nothing to the contrary emanates from these
General Terms and Conditions of Sale including the
following provisions, ATC shall bear liability in the
event of a violation of contractual and non-
contractual obligations under applicable statutory
provisions. Any warranty claims or any other claims
to liability for the goods delivered by ATC for com-
patibility with other products or a certain intended
use are excluded. In particular, the customer shall
be responsible for adherence to all statutory and
government provisions and requirements in con-
nection with the further use of the goods (e.g. in-
stallation, sale) under its own responsibility.

ATC shall bear liability for compensation — regard-
less of the legal reason for such — in the event of
wilful intent and gross negligence. In the event of
simple negligence, ATC shall only bear liability

a. for damage resulting from harm to life and limb
or damage to health,

b. for damage resulting from violation of an im-
portant contractual obligation (obligation
whose fulfilment is necessary for the proper
execution of the agreement and adherence to
which the parties to the agreement generally
rely on and generally can rely on); in this case,
however, liability on the part of ATC shall be
limited to compensation for damage that is
foreseeable and typically occurs.

Restrictions on liability emanating from section 2
shall not apply if ATC fraudulently conceals a defect
or has assumed a guarantee for the quality of
goods. The same shall apply to claims of the Cus-
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tomer under the German Product Liability Act
(Produkthaftungsgesetz).

4. The Customer may only withdraw from or termi-
nate the agreement as a result of a violation of an
obligation that is not related to a defect if ATC is re-
sponsible for the violation of obligation. Any free
right on the part of the Customer to terminate the
agreement (in particular in accordance with § 651, §
649 of the German Civil Code) is excluded. Other-
wise statutory provisions and legal consequences
thereof shall apply.

§ 11 Delays resulting from official government
measures

Any applications for approvals required should be filed
three months prior to the planned delivery. In the event
that there are delays as a result of official government
approval obligations and/or comparable procedures, the
point in time of the performance shall be postponed
commensurately in accordance with respective contrac-
tual obligations.

§ 12 Contractual use and further supply of contractual
goods by the party receiving delivery

A party receiving delivery of the goods may only use
these for the purpose that it has provided notification
of. In particular, such party shall not be allowed to sup-
ply the goods delivered by ATC to a third party if such
third party is on a European sanctions list. Nor may the
customer reproduce or disclose any of the documents to
other parties that are made available to it without the
prior written consent of ATC.

§ 13 Termination of the Agreement

1. Each party shall be entitled to withdraw from the
agreement if the government authority in charge
a. refuses to issue the approval or
b. fails to issue the required (export/import) ap-
proval within a period of 3 (in words: three)
months after the deadline for the delivery.

2. ATC may withdraw from the agreement if the party
receiving the goods undertakes actions that en-
courage, allow one to expect or could result in a
violation against applicable export-control provi-
sions of the Federal Republic of Germany or the
European Union, in particular if there are justified
reasons for believing that the party receiving the
goods does not intend to use the goods for the
communicated (§ 12) but for an illegal purpose.

3. The provisions cited in the foregoing are not based
on the possibility to terminate the agreement for
reasons other than the ones stated in the forego-

ing.

§ 14 Time barring (statute of limitations)
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1.

§15

By way of deviation from § 438, section 1, subsec-
tion 3 of the German Civil Code, the general time-
bar period for claims emanating from material or
legal defects shall be one year beginning with de-
livery. If acceptance has been agreed upon, the
time-bar period shall commence with acceptance.

The aforestated time-bar periods under purchase
law shall also apply to contractual and non-
contractual claims to damages on the part of the
Customer that are based on a defect of the goods
unless application of regular statutory time-bar pe-
riods (§ 195, § 199 of the German Civil Code)
would lead to a shorter time-bar period in individ-
ual cases. This shall at any rate not affect the time-
bar periods laid down in the German Product Lia-
bility Act (Produkthaftungsgesetz). Otherwise sole-
ly statutory time-bar periods shall apply to damage
claims by the Customer in accordance with § 10.

Place of fulfilment, governing law,
jurisdiction and arbitration agreement

The place of performance for deliveries effected by
ATC is Liebenscheid in the case of delivery ex
works. The place of performance for payments
rendered by the customer to ATC is the business
offices (administrative headquarters) of ATC.

The law of the Federal Republic of Germany shall
apply to these General Terms and Conditions of
Sale and all legal relationships between ATC and
the Customer. The UN Convention on the Interna-
tional Sale of Goods (CISG) is excluded. The pre-
conditions and effects of the reservation of title
stipulated in § 6 shall be subject to law governing
the respective storage site for the objects if selec-
tion of governing law according to this criteria in
favour of German law is unallowed or ineffective. If
applicable law does not contain any reservation of
title, the legal principle laid down in respectively
applicable law which in terms of its own effects
comes as close to the reservation of title provided
for in these General Terms and Conditions of Sale
shall be deemed to have been agreed upon.

(For) all disputes, differences of opinion and/or
claims directly or indirectly emanating from or in
connection with this contractual relationship in-
cluding its validity, invalidity, its being null and
void, practicability and impracticability, violation or
dissolution,

with customers having their head business offices
(administrative headquarters) in the EU, Switzer-
land, Norway or Iceland, the exclusive place of ju-
risdiction shall be the courts having jurisdiction
over ATC. ATC shall be entitled, however, to take
legal action at the general place of jurisdiction of
the Customer.

with customers which do not have any head offices
(administrative headquarters) in the EU, Switzer-
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land, Norway or Iceland, shall be finally settled ac-
cording to the Arbitration Rules and the Supple-
mentary Rules for Expedited Proceedings of the
German Institution of Arbitration e.V. (DIS) in fore
on the date when the Notice of Arbitration is sub-
mitted in accordance with these Rules without re-
course to the ordinary courts of law. The court of

Status:
October 2017
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arbitration shall be composed of one arbitrator
and if the value in dispute is € 1,000,000 or more,
three arbitrators. The place of arbitration is Siegen,
Germany. The language of the arbitral proceedings
is German. The choice of law in section 2 shall also
apply with respect to this arbitration agreement.



